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In The Straits Times recently, 
assistant news editor Toh Yong 
Chuan wrote about the need to 
balance open justice with victim 
protection. There is a third, vital 
interest to consider – the 
accused’s. 

The principle of open justice 
must be balanced against another 
foundational principle of our legal 
system, the presumption of 
innocence.

Open justice means that, in order 
for justice to be done, it must be 
seen to be done. Our courts have 
held that “if justice is to be 
properly administered, it is 
essential that the decisions of the 
courts and the decision-making 
process itself be open to public 
scrutiny. It is for that reason that in 
all but exceptional cases, hearings 
are conducted in public, judgment 
is delivered in public and 
proceedings can be freely 
reported”.

Open justice is not absolute and 
is subject to qualifications in the 
interests of justice. This happens 
regularly, by way of gag orders that 
prevent disclosure of the identity 
of a person, or by holding 
proceedings in camera – that is, 
without public access. 

Usually, these measures are 
invoked to protect vulnerable 
victims or sensitive information 
relating to national security. But 
the principle of open justice does 
not itself limit the number of 
categories in which it may be 
overridden by other interests – 
open justice exists to enable justice 
to be properly administered and 
would be self-defeating if applied 
indiscriminately to cause 
substantive injustice.

PRESUMPTION OF INNOCENCE

The presumption of innocence 
means that a person is innocent 
until proven guilty.

This is much more than a 
technical rule of evidence: The 
Minister for Law, Mr K. 
Shanmugam, has said that “the 
presumption of innocence is an 
important and fundamental 
principle, and is one of the 
foundations of our criminal justice 
system. The Government is 
absolutely committed to 
upholding the presumption of 
innocence, as a core principle in 
our commitment to rule of law”.

The courts have held that “one of 

the fundamental rules of natural 
justice… is that a person should not 
be punished for an offence unless 
it has been established to the 
satisfaction of an independent and 
unbiased tribunal that he 
committed it”. A person should not 
suffer the consequences of guilt 
without first being found guilty; 
this is basic fairness and a tenet of 
our justice system.

The publication of an accused 
person’s identity before 
conviction arguably violates the 
substance of the presumption of 
innocence. While the accused is 
not punished by the courts, he may 
suffer the consequences of 
conviction in the eyes of the 
public: shame, stigma and loss of 
business or livelihood. 

The law should not turn a blind 
eye to this. It is all very well to say 
that the solution is to educate the 
public as to the difference 
between an accusation and a 
conviction, but the reality of 
today’s attention-starved world is 
that few people have the time or 
inclination to listen. 

Even publishing news of an 
acquittal does not mean the 
accused will be vindicated: His 
reputation will already have 
suffered and there is no guarantee 
that any news outlets will 
necessarily pick the acquittal up, 
much less that anyone will read it. 
If the presumption of innocence is 
to be upheld as a matter of rule of 
law, its substance, and not just its 
form, must be honoured.

OPEN JUSTICE V 
PRESUMPTION OF INNOCENCE

There is no inherent contradiction 
between open justice and the 
presumption of innocence. We 
have argued above that open 
justice would be self-defeating if 
its indiscriminate application 
leads to substantive injustice. This 
is clearly the case where 
vulnerable victims are concerned, 
so why not also where accused 
persons are? 

The recent case of Dr Yeo Sow 
Nam’s acquittal, after his accuser’s 
testimony failed to hold up in 
court, shows that accused persons 
are, in a sense, vulnerable as well. 
Dr Yeo had his life and practice 
irreparably damaged even though 
he was acquitted.

There would be no prejudice to 
the prosecution if disclosure of an 
accused’s identity were to be 
prevented before conviction. 

On the other hand, the defence 
would benefit greatly. In preparing 
his defence, the accused must be 
allowed to do so without the 
weight of public opinion around 
his neck. We have represented 

individuals who, like Dr Yeo, had 
their reputation dragged through 
the mud because their identities 
were made known to the public 
even before trial commenced. 

Whether an accused is guilty of 
the offence he has been charged 
with, he must be allowed to 
prepare his defence just as if he 
were innocent and the revelation 
of his identity prior to trial can be 
detrimental to that preparation. 

In extreme situations, it can lead 
to the withdrawal of support of 
loved ones or the loss of livelihood, 
which can in turn cause an accused 
to choose not to take the matter to 
trial, having been disheartened, 
disbelieved and convicted by the 
court of public opinion. 
Disturbingly, this can happen even 
when there is real doubt as to 
whether the accused did commit 
the offence in question. 

In contrast, if an accused is 
found guilty after trial, having his 
name released at that stage would 
not prejudice either the accused or 
any other party to the suit. 

To strike the right balance of 
protecting the rights of the 
accused and upholding our values 
of justice, we should consider all 
suitable approaches.

POSSIBLE APPROACHES

Mr Shanmugam recently said that 
there were two broad approaches 
to these issues: first, leaning in 
favour of anonymity, as in Ireland, 
Switzerland, New Zealand and 
Australia, and second, leaning in 

favour of open justice, as in 
Britain.

Mr Shanmugam said that 
Singapore follows the British 
approach, but the position is open 
to review.

Open justice is satisfied by 
publication of the accused’s name 
after conviction. The public may 
still scrutinise the resulting news 
reports and judgment. There is no 
compelling reason why the public 
must be made aware of the 
accused’s identity earlier on in the 
process.

Mr Shanmugam also said that 
having the accused’s name 
published allows for unidentified 
victims of serial offenders to come 
forward and seek help. However, 
first, most offenders are not serial 
offenders, and second, publication 
of the accused’s name after 
conviction would likewise allow 
unknown victims to come forward.

There is no urgent need for them 
to come forward during the trial, as 
each victim would be a separate 
case that requires a fresh 
investigation and likely a separate 
trial. Often, the prosecution does 
not proceed with other charges 
until after the first trial is dealt 
with anyway.

The mechanism for securing the 
accused’s anonymity could be a 
gag order – that is, an order 
preventing publication of the 
accused’s identity. 

Mr Shanmugam has previously 
said that a gag order might not be 
effective as those attending court 
in person would know the identity 

of the accused. However, surely if a 
gag order is good enough to 
protect victims, it is good enough 
for the accused. The measure need 
not be perfect, only good enough. 
In most criminal cases, public 
observers are few and far between 
– it is publication in the news that 
attracts attention and in turn 
scrutiny upon the accused who has 
yet to and may not be convicted.

STATUTORY PROVISION 
FOR GAG ORDER

We suggest that a statutory power 
to, by default, gag the publication 
of the accused’s identity could be 
considered, with appropriate 
exceptions where it is in the 
interests of justice for the 
accused’s identity to be made 
public – where, for example, there 
is a compelling reason to believe 
that the accused may continue to 
commit offences while on bail, 
perhaps. 

The gag order would be 
automatically lifted upon 
conviction or continue 
indefinitely if there is an acquittal. 
There could also be a provision to 
allow for the accused to apply for 
an extension of the gag order 
pending appeal, since acquittals do 
sometimes occur on appeal. This in 
no way impacts the protection of 
victims, who would also continue 
to enjoy the protection of gag 
orders. 

Further, the courts could retain 
discretion to lift a gag order to 
avoid abuse of the provisions.

CONCLUSION

Open justice must mean that 
justice is meted out for all. This 
includes not just the interests of 
the public, but also that of the 
accused who is being put through 
the criminal justice system.

An accused person is not the 
same as a guilty person. An 
accused person is vulnerable; his 
livelihood and reputation are at 
stake. The presumption of 
innocence requires that we treat 
him, as far as possible, as if he were 
innocent. 

Protecting his identity in no way 
prejudices the prosecution or 
victims. There is no detriment to 
the public either – people may still 
go to observe the trial, though not 
able to publish the accused’s 
identity, and can scrutinise the 
(appropriately redacted) 
judgment in the case of an 
acquittal. The press can continue 
to report on the case even before 
conviction, at least in general 
terms.

In cases of conviction, the 
accused’s identity will be known 
after conviction. This is not a 
zero-sum game: Protecting the 
identity of the accused prior to 
conviction harms no one and 
benefits only the innocent. 
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The publication of an accused person’s identity before 
conviction arguably violates the substance of the 
presumption of innocence. The law should not turn a blind 
eye to the serious consequences of conviction in the eyes of 
the public: shame, stigma and loss of business or livelihood. 

Open justice and anonymity for the accused

A
fghanistan remains without a government more 
than  three  weeks  after  the  Taliban  captured  
Kabul and nearly a week after the United States 
ended 20 years of military intervention. But it 
may not be a bad thing that the Taliban has de-
layed the announcement of a government. A rush 
to install the group’s secretive and hardline chief-
tains would be a mistake in a fragile country that 
needs healing in so many places that it is difficult 
to know where to start. It is clear, however, that 
the new government must  incorporate  values 
that have hardly been associated with the ideolog-
ically driven Taliban: restraint and balance. 

The goals for the government are no secret. 
The  United  Nations  Security  Council  spelled  

them out last week: combat terrorism, respect hu-
man rights and form an inclusive government 
with the full, equal and meaningful participation 
of women. These are the principles on which 
Afghanistan can expect to then rejoin the interna-
tional community which is itself grappling with 
ways to engage Kabul. Qatar and Turkey have pro-
vided initial assistance, mainly to get the Kabul 
airport  functioning.  Among  its  closest  neigh-
bours, Pakistan has sent its intelligence chief to 
the capital. India, the country’s largest trading 
partner, and which had long shunned the Tal-
iban, has held its first formal talks. China and Rus-
sia have kept their embassies in Kabul intact and 
will likely beef up relations in short order. The US 

is holding back while the European Union says it 
is prepared to re-establish a diplomatic presence 
to support the population while not fully recog-
nising the government. The need to be circum-
spect is prudent: The Taliban has been linked 
with violent terrorist groups, including Al-Qaeda 
which launched the 9/11 attacks on the US. 

With an inclusive government in place, it will 
be easier to secure the economy. Afghanistan is 
currently  cut  off  from  its  lifeline:  foreign  aid  
worth US$8.5 billion (S$11.4 billion) a year which 
had provided nearly 80 per cent of the budget of 
the deposed Ashraf Ghani government.  World 
Bank and International Monetary Fund funding 
remains suspended and the Biden administration 

has frozen access to US$7 billion in Afghan for-
eign reserves held in New York. Nearly half the 
population is malnourished and lives below the 
poverty line. Less than 45 per cent of Afghans are 
literate and over 40 per cent of youth are not in ed-
ucation or jobs. Weak institutions, inadequate in-
frastructure, a non-existent private sector and 
widespread corruption are other challenges.

Taliban leaders, known for their brutal regime 
of 1996 to 2001, have made promises of modera-
tion. They must begin by weaning their own fight-
ers off  extremism. It  is  hard to be optimistic 
about Afghanistan but at the very least the new 
government must fashion itself after a ship set-
ting up to sail, not one that is stranded in port.
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